public right to "foreign relations" national security information, which was systematically withheld from the public during ACTA negotiations. 4 This Article responds to Professor Levine's by drawing on Jürgen Habermas' discourse theory of procedural democracy to examine the policymaking dynamics of ACTA and SOPA/PIPA and to assess the democracy-enhancing potential of Professor Levine's proposal for FOIA reform.
Both ACTA and SOPA/PIPA contained copyright enforcement measures touted by their proponents as necessary to prevent online piracy and to protect U.S. jobs in the film, television, and music industries. 5 Both frameworks contemplated an increased role for online intermediaries, with SOPA/PIPA's most controversial provisions requiring operators of the Internet's addressing system, the Domain Name System (DNS), to block access to "foreign infringing sites" that traffic illegally in copyrighted content. 6 ACTA's provisions were finalized in 2010, and the United States signed the agreement in 2011. 7 It will enter into force when it is formally ratified by six of the eight negotiating parties. 8 Neither SOPA nor PIPA will become law as they were initially drafted, 9 although they may spawn less technically problematic, more publicly palatable alternatives. American jobs" by giving the Attorney General power to block access to "foreign websites that steal and sell American innovations and products"). 6 See Stop Online Piracy Act, H.R. 3261, 112th Cong. § 102(c)(2)(A)(i) (2011) ("A service provider shall take technically feasible and reasonable measures designed to prevent . . . the domain name of the foreign infringing site (or portion thereof) from resolving to that domain name's Internet Protocol address."); PROTECT IP Act, S. 968, 112th Cong. § 3(d)(2)(A)(i) (2011) ("An operator of a nonauthoritative domain name system server shall take the least burdensome technically feasible and reasonable measures designed to prevent the domain name described in the order from resolving to that domain name's Internet protocol address. . . ."). ACTA does not contain provisions that require DNS blocking. 
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In Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, Habermas argues that legitimate policymaking requires specific forms of communication between the law's makers (i.e., legislative decision makers) and its addressees (i.e., citizens). 11 He proposes a model of policymaking as two-way communicative action that stands in contrast to a model in which lawmakers operate in a primarily closed, self-referential system that "bypasses the communicative power of the public of citizens" and operates according to its own internal code and logic. 12 His model stands in contrast, too, to a model of open government à la FOIA, which relies for its openness on ex post public disclosure of government information. 13 In FOIA's information economy, citizens are positioned as supplicants whose access to the legislative process lies in the information they can periodically extract from it through formal requests.
Implicitly rejecting the idea of democracy through disclosure, Habermas calls for dialogue in the process of policy formation-a twoway discourse between lawmakers and citizens that positions citizens as interlocutors rather than supplicants. 14 Such dialogue would be encouraged in international copyright policymaking by Professor's Levine's proposal to amend FOIA to create a qualified public right to U.S. "foreign relations" national security information, but it would not necessarily follow from such an amendment. This is structurally true because FOIA's communicative model locates government openness in the flow of information from government, not the flow of information to it. Given the unidirectionality of that information flow, FOIA reform can only go so far to help create the necessary conditions for procedurally democratic policymaking. In other words, FOIA can deliver government information, but it cannot deliver open government. Although Professor Levine's analysis in Bring in the Nerds is tacitly discourse theoretic in its recognition of the need for bidirectional information flows in policymaking, his proposal to amend FOIA 11 HABERMAS, supra note 1, at 170 ("Read in discourse-theoretic terms, the principle of popular sovereignty states that all political power derives from the communicative power of citizens. The exercise of public authority is oriented and legitimated by the laws citizens give themselves in a discursively structured opinion-and will-formation."). I understand that [online piracy] is a problem, but I worry that this is the wrong remedy. I was trying to think of a way to try to describe my concerns with this bill, but basically we are going to do surgery on the Internet, and we haven't had a doctor in the room tell us how we['re] going to change these organs. We are basically going to reconfigure the Internet and how it is going to work without bringing in the nerds, without bringing in the doctors. 15 The insight is as sensible as the metaphor is awkward: legislators should know whereof they legislate, which requires reliance on professional expertise from beyond the Beltway.
Rep. Chaffetz's reference to "the nerds" was revisited during the hearing by his colleague, SOPA supporter Rep. Mel Watt (R-N.C.), also a member of the Subcommittee on Intellectual Property, Competition, and the Internet. Rep. Watt opened his remarks by describing himself as an "old-fashioned guy who still hasn't figured out how, or even whether, [he wants] to use all the fancy technological advances that are out there." 16 Later in the hearing, he sidestepped technical concerns about SOPA by explaining that he is "not a nerd" and "doesn't understand a lot of the technological stuff." 17 Unlike Rep. Chaffetz, who was unprepared to support a piece of legislation he didn't understand, Rep. Watt was both unfazed and undeterred by his own ignorance. For him, understanding "the technological stuff" was immaterial to his support for the legislation: piracy is a problem; here was a solution. Putting aside his appointment to the Subcommittee on Intellectual Property, Competition, and the Internet, why did he need to know anything about how the Internet works?
Statements like Rep. Watt's reveal a troubling nonchalance on the part of policymakers when it comes to understanding the objects of their regulation. They also highlight the need for policymakers to educate themselves by opening the legislative process to the voices-and the 15 expertise-of people outside government and beyond the class of professional "educators" who have their offices on K Street. What policymakers need, as Rep. Chaffetz recognized, are experts from civil society who do understand the objects of proposed regulation. What they needed in the case of SOPA/PIPA were the nerds.
To develop the argument that policymaking processes open to expert input ultimately yield better policy-or at least help prevent bad policy-Professor Levine juxtaposes the "closed code environment" in which ACTA was negotiated with the "comparatively transparent and accountable processes" associated with the policy debates over SOPA/PIPA. 18 As Professor Levine explains, the shroud of secrecy around the negotiation of ACTA was sustainable despite regular requests for documents under FOIA because the government appealed-at best incongruously and at worst cynically-to the statute's national security exemption to justify its refusal to disclose information about the U.S. negotiating position. 19 The FOIA denials came even as the United States Trade Representative, Ron Kirk, continued to assert that the administration was maintaining an "open-door policy toward all stakeholders" in the ACTA process. 20 Information from inside the ACTA process, including deliberative drafts, did ultimately reach the public via a series of unauthorized leaks. 21 Such leaks came, however, in plain breach of the nondisclosure agreement (NDA) that ACTA negotiators were required to sign before entering negotiations. Under the NDA, the circulation of information and documents was limited to government officials and consulting parties outside government with a "need to review or be advised." 22 The highly restrictive terms of the agreement cast doubt on Ambassador Kirk's public claims concerning his office's commitment to transparency. In reality, the door to the ACTA process was closed to the public from the outset.
Although criticism of the ACTA process focused mostly on the 24 In a press release, the USTR announced that it had broadened its consultations to include a diverse range of views including not only the cleared advisors who give input to USTR on a regular basis on intellectual property matters, but also to interested domestic stakeholders representing a broad range of views and expertise on internet and digital issues, including representatives from non-governmental organizations (NGOs). See Love, supra note 2323 (quoting a press release issued by Carol Guthrie, Assistant USTR for Public and Media Affairs). 25 The term was coined by Louis Althusser to describe the process by which an individual becomes assimilated to the organizational and power dynamics of particular social institutions like the family, organized religion, and the educational system. LOUIS ALTHUSSER, LENIN AND PHILOSOPHY AND OTHER ESSAYS 173-75 (Ben Brewster trans., 1971). The individual is "hailed" or addressed by the institution in question and asked to respond to the address in terms that the institution expects or recognizes as appropriate. Id. Interpellation occurs when the individual responds in the expected or prescribed way. Id. Through interpellation, the individual becomes ostensibly voluntarily subject to the hailing organization's beliefs, assumptions, and dictates. Id. 26 , http://www.whitehouse.gov/blog/2012/01/14/obama-administration-responds-we-peoplepetitions-sopa-and-online-piracy ("While we believe that online piracy by foreign websites is a serious problem that requires a serious legislative response, we will not support legislation that reduces freedom of expression, increases cybersecurity risk, or undermines the dynamic, innovative global Internet."). evaporated in the face of mass networked resistance. 32 Even the White House came out against them. 33 The policymaking processes that brought ACTA to fruition and SOPA/PIPA to heel are very different deliberative models driven by divergent discourse dynamics. Analyzing the two processes in terms of procedural democracy leads to the conclusion that the process associated with SOPA/PIPA has the greater normative claim to democratic legitimacy. For Habermas, lawmaking processes meet the conditions for democratic legitimacy "only if they remain porous, sensitive, and receptive to the suggestions, issues and contributions, information and arguments that flow from a discursively structured public sphere, that is, one that is pluralistic, close to the grass roots, and relatively undisturbed by the effects of power." 34 The hermetic environment in which ACTA developed was anything but porous and receptive to input from the grass roots. Nor was the process pluralistic, as Professor Levine points out, because the only inputs invited from outside government came from "cleared advisors" who were predominantly representatives of the industries seeking greater protection for their intellectual property through the agreement. 35 The inclusion of civil society groups in the process was more symbolic than real, and it occurred only after criticism of the closed nature of the negotiations became too persistent and too publicly visible for the USTR to continue to ignore.
Policymakers operating within the model of procedural democracy that Habermas describes are obliged not only to disclose information, for example by releasing documents in response to open records requests, but also to solicit it: "[T]he production of legitimate law through deliberative politics represents a problem-solving procedure that needs and assimilates knowledge in order to program the regulation of conflicts and the pursuit of collective goals." 36 Lawmaking as institutionalized problem-solving relies on information and opinion inputs from the public as well as outputs to it, and the conduits through which those inputs and outputs flow must be structural, multiple, and open. Policymaking in the discourse-theoretic sense is not an autistic endeavor, although that is essentially what it became in the process that produced ACTA. 37 Nor is it a process whose requirement for 32 See Jennifer Martinez & Tony Romm, SOPA Blackout Leads Co-Sponsors to Defect, POLITICO (Jan. 18, 2012, 1:30 PM), http://www.politico.com/news/stories/0112/71589.html (reporting that PIPA co-sponsor Sen. Marco Rubio (R-Fla.) and SOPA co-sponsor Rep. Ben Quayle (R-Ariz.) withdrew their support for the bills). 33 See Phillips, supra note 31. 34 HABERMAS, supra note 1, at 182. 35 Levine, supra note 2, at 134-35. 36 HABERMAS, supra note 1, at 318. 37 Id. at 335 (describing as "autistic" a systems view of politics that "self-referentially closes itself off from its environment"). COPYRIGHT POLICYMAKING 161 communicative openness can be satisfied by a FOIA document dump. On this point, Professor Levine is right when he argues that it would be a mistake to think that the problems of democratic legitimacy that came to the fore in ACTA can be magically fixed by more disclosure (i.e., increased output). 38 More outputs from government are not democracy-enhancing by themselves. They can lead to increased transparency, which is the remedy that critics of ACTA consistently demand; but there is an important distinction to be made between the ability to see what is happening in government and the ability to influence it. 39 Transparency, in other words, is a precondition and not a synonym for openness. When it comes to inputs for digital copyright policymaking, the voices to which policymakers must be attuned include those of technical experts and civil society groups in addition to those of aggrieved copyright owners, who tend to speak more often and more loudly than other constituents. At the House Judiciary Committee hearing on SOPA, no technical expert testified, though such testimony would certainly have gone a long way to remedy the knowledge deficit from which Rep. Watt admittedly suffered. Representatives of Pfizer, the pharmaceutical company, and the Motion Picture Association of America (MPAA) testified on behalf of intellectual property owners. 40 Representatives of Google and MasterCard testified on behalf of online intermediaries whose business practices the bill sought to regulate. 41 A representative of the AFL-CIO testified on behalf of the copyright industries' rank-and-file union members. 42 (Remember that the bills were put forward as job-saving.) Nobody, however, testified on behalf of Internet engineers or Internet users.
The exclusion of disinterested technical experts from the SOPA hearing is symptomatic of a myopic but increasingly entrenched view of intellectual property policymaking as a process of bargaining between 38 See Levine, supra note 2, at 141-46. 39 different sets of corporate "stakeholders" with competing business interests-e.g., copyright owners and Internet intermediaries. 43 Within the frame of procedural democratic process, this understanding is incomplete insofar as it fails to account for the need of policymakers to understand the objects of their regulation as well as the competing interests to be balanced through it. Good policy, from a procedural democratic point of view, flows not from legislatively brokered deals but from "the institutionalization of interlinked forms of communication that, ideally speaking, ensure that all relevant questions, issues, and contributions are brought up and processed in discourses and negotiations on the basis of the best available information and arguments." 44 Reaching political compromise is necessary, in other words, but democratically legitimate compromises cannot be reached in an epistemic vacuum, where corporate interests are the primary drivers of policy formation, and other concerns, such as technical ones, are viewed as irrelevant or incidental. 45 Official exclusion, thankfully, did not stop Internet engineers from "talking back" to the legislature-from engaging, as Habermas might say, in communicative action designed to influence political willformation. 46 Eighty-three computer and network engineers-a group described as a "who's-who of the proud geeks who built the modern Internet" 47 -wrote an open letter to Congress opposing the bills as "censorship of Internet infrastructure" and warning that compliance with their provisions would have "capricious technical consequences" for the global DNS and its security and stability. 48 Only the nerds, really, were in a position to deliver the "best available information and arguments" about the technical implications and consequences of DNS blocking. And although they were outside the Beltway, and lacked access to the circuits of official power, the policymaking process was porous enough, procedurally democratic enough, for them to be heard. The nerds were not invited to the committee hearing, but they ended up testifying anyway by means of the input channel that was open to them-the Internet, across which flow the "informal streams of communication" that Habermas identifies as critical to discursive plurality in both public opinion-and political will-formation. 49 It is impossible to say, ultimately, whether the uninvited "nerd" testimony was a decisive factor in the defeat of SOPA/PIPA. It is certain, however, that the multi-vocal chorus of input from the Internet-both on behalf of the Internet and by means of the Internetturned the policymaking tide. 50 If the ACTA process is an object lesson in closed policymaking, the SOPA/PIPA process is-or at least it spontaneously became-an object lesson in open policymaking, where individuals and groups from a wide range of positions and locations within the public sphere spoke out, and policymakers listened. If the public has a right to know in a democratic system, it must have a corollary right to be heard. The latter is as important as the former to the democratic legitimacy of any policymaking process.
Professor Levine's article recognizes the importance of both rights, but its ultimate focus on FOIA reform cannot help but re-inscribe an emphasis on the output side of the communicative balance. FOIA is, after all, an "information out" mechanism. And while getting more "information out" is a necessary condition for more democratically legitimate and technically sound policymaking, it is not a sufficient one. Whether in the domain of international or domestic copyright policymaking, there must be both informal and formal mechanisms for allowing members of the public, particularly those with technical expertise, to "talk back" to government. This is especially true when the object of regulation is a complex engineering infrastructure like the Internet. In the Internet age, copyright policy is technology policy, 51 and making good technology policy requires advice from technologists. Informal channels of communication to government are necessary, as Habermas argues, but formal channels must also be open and accessible, as they are, for example, in the notice and public comment procedure for administrative rulemakings. How else can the Internet be saved, as it periodically must be, from the misguided policy choices of "old-49 HABERMAS, supra note 1, at 171. 50 
